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	RECOMMENDATIONS FOR LEGISLATIVE AMENDMENTS
	October 2006 Recommendations for
	Amendments to the Election Act (the Act)—Substantive
	Election Officer Recruitment
	1. Returning Officer and Election Clerk appointment process (updated)
	2. Prohibition against political activity (revised)
	Role of the Returning Officer

	3. Voting prohibition (revised)
	4. Involvement of federal Returning Officers in provincial elections
	Establishment of a Fixed Election Date
	5. Selection of the election date (updated)
	Staffing for Enumerations and Elections

	6. Political parties’ supplying enumerators (revised)
	8. Staffing of poll clerk position
	Effective service to the electorate is still possible without staffing the poll clerk position at all polling stations. Returning Officers would have a smaller staff complement to manage, and with fewer election officers to recruit, could select the most competent persons to work on polling day. 
	9. Ineligibility of convicted persons to serve as election officers
	Management of the Register and Lists of Electors

	10. Data acquisition from public agencies
	11. Data elements contained in the Register (revised)
	12. Address data contained in the Register (revised)
	13. Revision of Register data by an individual
	14. Removal of elector information for Secure Special Ballot voters
	15. Use of Poll Books containing the List of Electors 
	Public Information

	16. Provision of election information to voters
	18. Restrictions on advertising (revised)
	Voting Process

	19. Confirmation of identity for Special Ballot voting (revised)
	20. Transmission of Special Ballots (revised)
	21. Restrictions on Advance Poll voting (revised)
	Ballot Content

	23. Amendment to prescribed ballot content
	Inmate Participation



	24. Inmate voting prohibition (updated)
	25. Limitation of two months for collection of campaign debt/Monetary claims against a candidate (revised)



	Background
	A person who has a monetary claim against a candidate must submit it no later than two months after polling day, or the right to recover the claim is barred. This provision is intended to ensure that election expenses are fully accounted for prior to the filing of the candidate’s financial statement within 4 months after polling day. However, this contravenes conventional business practice in the province, which allows for two years to collect amounts owing. This provision may penalize a person or business because of an administrative oversight. More importantly, it could be used as a mechanism to circumvent the disclosure provisions within the EFCD Act. A candidate could contract with a friendly supplier in relation to the campaign. An intentional delay in submitting an invoice would result in non-collection without, on the face of it, triggering a breach of sections 16 or 17 of the EFCD Act. The value of the product or service would not appear on the candidate’s financial statement as either a monetary donation or a valued contribution.
	Recommendations Relevant Sections: 210, 211
	b. Bar claims in respect of election expenses that are not sent to the chief financial officer of the candidate within 3 months of polling day, unless the claim is approved by a court in any proceeding.
	c. Deem the amount of any claim barred under section 210 as a contribution.
	d. Remove section 210 from the Election Act and include it in the EFCD Act.
	Chief Electoral Officer Duties and Powers
	26. Investigative powers
	27. Time limit on prosecutions (revised)
	28. Recommendations to the Legislative Assembly


	October 2006 Recommendations for
	Amendments to the Election Act (the Act)—Housekeeping
	Addition of Definitions
	30. Definition of advertising
	31. Definition of declined ballot
	32. Definition of rejected ballot

	Senior Management Appointments
	33. Deputy Chief Electoral Officer 
	34. Compensation adjustment process for Chief Electoral Officer position

	Recruitment of Election Clerks and Administrative Assistants
	35. Administrative Assistant selection process
	36. Retention of the oaths of election officer
	37. Hiring of family members by the Returning Officer

	Candidate Nomination Process
	38. Requirement for the filing of original documents (revised)
	39. Method for submitting a nomination deposit (revised)
	40. Nomination deposit refund (revised)
	41. Candidates ceasing to be nominated
	Effective Date of Legislative Amendments
	42. Implementing legislative amendments (revised)


	October 2006 Recommendations for
	Amendments to the Election Finances and Contributions Disclosure (EFCD) Act—Substantive
	9. Time limit on prosecutions (updated)

	October 2006 Recommendations for
	Amendments to the Election Finances and Contributions Disclosure (EFCD) Act—Housekeeping
	January 2007 Recommendation for
	Amendment to the Election Finances and Contributions Disclosure (EFCD) Act—Substantive
	2008 Recommendations for
	Amendments to the Election Act (the Act)—Substantive
	7. Nomination deposits
	Background
	11. Inspection of poll books 

	15. Candidate contributions to candidate’s campaign
	Background
	According to section 209 of the Act, a candidate can “lawfully” contribute to his or her own campaign from personal funds an amount up to the contribution limit prescribed for a contributor. However, the section also explicitly contemplates excess contributions by a candidate, which it requires to be reimbursed from the candidate’s campaign account. These provisions are ambiguous as they leave in question the lawfulness of the excess contributions if they are reimbursed from the campaign account.
	A candidate may over-contribute to his or her campaign, and then find the campaign fund is too small to reimburse the excess amount. A candidate in over-contributing may even have an expectation that the campaign account will be too small to reimburse the excess amount. The ambiguity in this section essentially allows candidates the opportunity to exceed the limits in section 17(1)(b)(ii) of the Election Finances and Contributions Disclosure (EFCD) Act and claim that they anticipated being reimbursed from the campaign account, but that the campaign account came up short.
	Recommendations Relevant Sections: 209 of the Election Act; 
	17 of the EFCD Act
	a. Clarify that any amount contributed by a candidate over that allowed under section 17(b)(ii) of the EFCD Act is an unlawful excess contribution and subject to an administrative penalty under section 51 regardless of whether the amount of the excess contribution is repaid from the campaign account.
	b. Remove section 209 from the Election Act and include it in the EFCD Act.
	2008 Recommendations for
	Amendments to the Election Act (the Act)—Housekeeping
	22.  Reference to financial statement filing
	Background
	Section 62(2.1) of the Act refers to the filing of the election financial statement by the candidate. Section 43(2) of the Election Finances and Contributions Disclosure (EFCD) Act places the responsibility for filing a candidate’s election financial statement with the candidate’s chief financial officer. The former provision should be changed to clarify that it is the chief financial officer of the registered candidate that files the election financial statement.
	Recommendation Relevant Sections: 62(2.1) of the Election Act; 
	 43(2) of the EFCD Act.
	a.  Direct the chief financial officer of the registered candidate, rather than the candidate, to file the election financial statement.
	2008 Recommendations for
	Amendments to the Election Finances and Contributions Disclosure (EFCD) Act—Substantive
	1. Definition of “contribution”
	Background
	The term “contribution” is currently defined to mean money or real or personal property that is provided to or for the benefit of a political entity without compensation. The definition does not include “services”. However, in section 23 of the EFCD Act “goods and services” are considered to be contributions.
	Recommendation Relevant Section: 1(e)
	a. The term contribution should be defined to include “services, other than volunteer labour”. 
	2. Auditing requirements for financial statements
	Background
	The EFCD Act requires audited financial statements, including nil returns, to be filed with the Chief Electoral Officer by registered political parties covering annual activities and the campaign period. Smaller political parties sometimes have minimal or no spending to report. The requirement for parties with nil or minimal spending to have to incur the expense of having their financial statements audited seems unnecessary. If there are concerns regarding a particular financial return, the Chief Electoral Officer has the authority to conduct an examination under the EFCD Act and, if necessary, can enter the premises of a political party, examine or make copies of books or documents, and compel political parties to produce information. 
	The term “audit” is currently not defined in the EFCD Act and, from time to time, Elections Alberta is challenged by political parties who want to have financial statements “audited” by accountants or bookkeepers who are not qualified auditors.
	Recommendations Relevant Sections: 5, 42, 43
	a. Eliminate the requirement for an audit for political party annual or campaign period financial statements containing spending or fund raising below $500, unless otherwise directed by the Chief Electoral Officer.
	b. Define the term “audited financial statement” as a financial statement which has been independently examined by a person authorized to perform such examinations under the Regulated Accounting Professions Act for the purpose of expressing an opinion as to whether financial information is presented fairly.
	3. Reporting of candidate deficits and surpluses
	Background
	The chief financial officer of a registered candidate is required to file a financial statement within 4 months after polling day with the Chief Electoral Officer setting out the income and transfers and the amount of expenses in total, including expenses paid on behalf of the candidate by a registered party or a constituency association that relate to the campaign period. The EFCD Act refers to continuing use of funds held by a candidate at the end of a campaign period, but it should be made explicit that assets and liabilities of the candidate should be reported on the campaign period financial statement. 
	As noted above, the EFCD Act deals with situations where a candidate has surplus campaign funds, including contributions received for the purpose of the campaign. The EFCD Act requires that a candidate’s surplus campaign funds be held in trust and section 12(2)(a) gives the trustee of the trust two options: (i) the trustee can deposit the funds in a financial institution, or (ii) the trustee can invest the funds in an authorized trustee investment. Until 2006, there was a schedule to the Trustee Act that defined “authorized trustee investments”. That schedule was repealed in 2006 as the Trustee Act had moved away from a defined set of investments for trustees to a more flexible set of rules. Other statutes that referred to authorized trustee investments were amended but the EFCD Act was not. Candidates and their trustees are becoming confused about what constitutes an “authorized trustee investment”. 
	Furthermore, section 12(1) stipulates clearly that surplus funds are to be expended for the candidate’s candidacy at the next election. However, the section contains ambiguity in that it permits the trust funds to be transferred or paid, at the option of the candidate, to the registered party, the registered constituency association, or registered candidates of the registered party that proposed or supported the candidate’s registration at the previous election. There is no mechanism for ever ensuring that these funds are, in fact, used for the candidate’s benefit as required by the EFCD Act. Also, if the candidate does not run in the next election, he or she can transfer or pay the amount held in trust to the above entities or to the Crown if the funds cannot be transferred. 
	If surplus funds are to be expended for the candidate’s candidacy at the next election, they should be held in trust by the Chief Electoral Officer and returned to the candidate with accumulated interest if the candidate contests the next election. If the candidate does not contest the next election, the funds should be paid to the candidate’s supporting party or, in the case of an independent candidate, to the General Revenue Fund.
	There is no reference in the EFCD Act to situations where candidates end up with a deficit at the end of their campaign. This raises a concern with how campaign deficits are eventually retired. Outstanding liabilities of candidates at the end of the campaign period must be paid, forgiven, or barred from payment as per section 210(1) of the Election Act. If the deficit is paid by the candidate or someone else, this amounts to a contribution to the candidate’s campaign and is subject to contribution limits and other prohibitions. If an outstanding liability is forgiven, this amounts to an in-kind donation, again subject to contribution rules. If a claim for a debt is time-barred it should be deemed to be a contribution, as per an earlier recommendation. The point is that there is no mechanism for reporting on the elimination of deficits which means that all contributions to a candidate’s campaign may not be reported and subsequently disclosed.
	Recommendations Relevant Sections: 12, 43(2)
	a. Specifically reference the reporting of assets and liabilities of the candidate at the end of the campaign period within the election reporting requirements for candidates.
	b. Include the name of each supplier of goods or services to whom the candidate owes payment, and the amount owing to each, in the reporting of candidate liabilities.
	c. Require the Chief Electoral Officer to hold surplus funds of a candidate in trust.
	d. Return surplus funds of a candidate to the candidate, with accumulated interest, if the candidate contests the next election.
	e. Transmit surplus funds and accumulated interest of a candidate who does not contest the next election to the candidate’s supporting party or, in the case of an independent candidate, to the General Revenue Fund.
	f. Within 30 days after the end of the calendar year, require every candidate with a campaign deficit to file a return with the Chief Electoral Officer setting out:
	i) the amount of the campaign deficit that remains outstanding
	ii) the total amounts of contributions, transfers or other funds used to reduce or eliminate the campaign deficit; and
	iii) the total amounts of all contributions received from a single contributor, including the contributor’s name and address and the date the contribution was made.
	g. Repeal sections 12(2) to (5).
	4. Borrowing 
	Background
	Section 40(1) of the EFCD Act restricts registered party, constituency association and candidate borrowing to a financial institution (other than Alberta Treasury Branches). The Office of the Chief Electoral Officer has discovered a circumstance of a party incurring significant “accounts payable” to a single party supporter with no terms of repayment. In our view, this amounts to “borrowing” from a person that is not a financial institution. This exposes a potential loophole in the contribution limits and transparency provisions of the EFCD Act.
	If a registered party, constituency association or candidate enters into a contract or other arrangement in relation to real property, personal property, or services where the contract or arrangement is at less than a reasonable commercial value or does not otherwise reflect reasonable commercial terms, they should be required to report such an arrangement to the Chief Electoral Officer. The report should include a copy of the contract or agreement, or provide the details of the arrangement. It should disclose the difference between the reasonable commercial value and the value at which the real property, personal property or service was provided. This difference must be recognized by the EFCD Act as a contribution and reported as such by the registered party, registered constituency association or registered candidate.
	Recommendations Relevant Sections: 23(5), 40
	a. Contracts or other arrangements in relation to real property, personal property or services (other than volunteer labour) entered into by registered parties, registered constituency associations and registered candidates that are at less than reasonable commercial value, or that do not reflect reasonable commercial terms, must be reported in detail within 30 days to the Chief Electoral Officer.
	b. The difference between the reasonable commercial value and the value at which the real property, personal property or service was provided must be recognized by the EFCD Act to be a contribution.
	5. Administrative penalties
	Background
	There are 2 mechanisms for dealing with non-compliance with the EFCD Act:
	a. prosecution under sections 45 to 50; and
	b. in the case of 2 provisions of the EFCD Act, administrative penalties under section 51.
	Prosecution is not an effective tool for ensuring compliance with the EFCD Act in all cases because it relies on the criminal justice system as its enforcement mechanism. Prosecutorial discretion has prevented a number of breaches of the EFCD Act from being dealt with through prosecution despite referrals and consents to prosecution which are required from the Chief Electoral Officer before violations of the EFCD Act can proceed to court.
	However, the provisions in relation to administrative penalties are too narrow to assist in ensuring compliance with most sections of the EFCD Act. At a minimum, the powers of the Chief Electoral Officer under section 51 should be expanded to allow the Chief Electoral Officer the authority to impose penalties on a registered party, constituency association or registered candidate who receives an improper contribution (See recommendation 3.c. under the October 2006 Amendments to the Election Finances and Contributions Disclosure (EFCD) Act— Substantive).
	The narrow scope of section 51 prevents the Chief Electoral Officer from enforcing compliance with other requirements and limits in the EFCD Act. The EFCD Act would provide a more effective regulatory regime if the Chief Electoral Officer was authorized to issue other sorts of orders (e.g. an order that money be repaid to the donor by the party where it is an excessive or prohibited contribution) and penalties (e.g. a daily fee for late filing of election and annual financial returns).
	Ideally, a more fundamental restructuring of section 51 should take place. These sorts of regimes exist in securities legislation, professional legislation and environmental legislation.
	Recommendations Relevant Sections: 45 to 53
	a. Expand administrative penalties to cover any breach of the EFCD Act.
	b. Authorize other forms of orders besides “penalties” including:
	i. reprimands
	ii. formal and public warnings
	iii. orders to come into compliance
	iv. fines and costs
	Recommendation Relevant Section: 51
	9. Regulation of third parties
	Background
	One of the main purposes of campaign finance legislation is to regulate the amount of money that is spent by political entities in their efforts to get candidates elected. This is typically done by setting limits on the amount that can be spent on election campaigns and/or the amount that can be contributed to election campaigns.  In Alberta, only contributions are subject to limitations – by source and amount. Another feature of campaign finance legislation is transparency – public disclosure of where the money used in elections comes from and how it is being spent.
	The Royal Commission on Electoral Reform and Party Financing (1991), as a result of extensive hearings and research, proposed recommendations to restrict third party spending during a federal election. The Royal Commission concluded that unlimited third party spending is a threat to the effectiveness of campaign finance legislation. The Commission recommended that election expenses incurred independently from registered political parties and candidates not exceed $1,000; that there be no pooling of funds; and that the sponsor be identified on all advertisements and promotional material for such independent expenditures. 
	There have been several court challenges to third party restrictions beginning with the 1993 challenge of third party provisions in the Canada Elections Act by David Summerville of the National Citizens Coalition in the Alberta Court of Queen’s Bench, and an appeal of that decision by the Attorney General in the Court of Appeal of Alberta in 1995 which was dismissed in 1996. Later the Supreme Court of Canada ruled in Libman v. Quebec (Attorney General) on the constitutionality of third party provisions in Quebec’s Referendum law. In 2000, there was a challenge of BC’s election advertising spending limits for third parties in the British Columbia Supreme Court involving Pacific Press v. British Columbia (Attorney General). Most recently in Harper v. Canada (Attorney General) the Canada Elections Act’s third party provisions were challenged in the Alberta Court of Queen’s bench and some components of the ruling were appealed in 2002.
	The drafting of any third party regulations would need to pay particular attention to court rulings on this area of election law. Reasonable limits on third party expenditures during elections are in place in other Canadian jurisdictions and, depending on how they are structured, can withstand constitutional challenge. In Alberta where there are no campaign spending limits placed on political parties and candidates, it may be difficult to defend a decision to impose them on third parties. Nevertheless, in the interests of transparency, it would not seem unreasonable that third parties incurring election expenses above a certain threshold be required to register with the Chief Electoral Officer, be subject to contribution limitations, be required to identify themselves on advertising and promotional materials and be required to file a financial statement of their income and expenses.
	Recommendations Relevant Section: No provisions exist
	a. Require individuals and groups incurring election expenses independently from political parties and candidates (third parties) to register with the Chief Electoral Officer.
	b. Apply source and amount contribution restrictions to third parties.
	c. Require third parties to identify themselves on all advertising and promotional materials.
	d. Require third parties to report their election spending to the Chief Electoral Officer.
	2008 Recommendations for
	Amendments to the Election Finances and Contributions Disclosure (EFCD) Act—Housekeeping
	10.  Disclosure of financial activity
	Background
	The Chief Electoral Officer is required to publish on Elections Alberta’s website the financial statements filed by registered parties and candidates within 30 days of being approved. Records of contributions are required to be filed at the same time that other financial statements are filed. It should be made explicit that records of contributions over $375 are to be published on Elections Alberta’s website along with other financial information.
	Recommendation Relevant Section: 4(1)(d)
	a. Clarify that the Chief Electoral Officer shall publish records of contributions over $375 on Elections Alberta’s website along with financial statement information.
	11.  Annual financial disclosure by party foundations
	Background
	Foundations are formed by political parties for the purpose of managing the assets held by the party prior to filing its application for registration. They are required to file a report of their expenditures annually with the Chief Electoral Officer. Foundations should also be required to report on their income for the reporting period and the value of assets held at the end of the reporting period.
	Recommendation Relevant Section: 6(6)
	a. Section 6(6) of the EFCD Act should be expanded to require foundations to annually file a report with the Chief Electoral Officer which sets out the income, transfers and expenditures of the foundation and the balance of assets held at the beginning and end of the reporting period.
	12.  Price paid in excess of market value
	15.  Contact information for political entities
	Background
	The Chief Electoral Officer is required to maintain a register of political parties, constituency associations, and candidates which includes names of the various positions within the organizations or campaigns and the financial institution used. During the course of business, there are several occasions where the Chief Electoral Officer must contact these organizations or individuals to request information or remind individuals of reporting requirements. Constituency associations and candidates are only required to provide the name of the financial institution used to deposit contributions. The register information to be maintained should be expanded to include information such as addresses, phone numbers and other contact information, as well as information regarding all financial institutions used by these entities.
	Recommendations Relevant Sections: 7(1), 8(2), 9(2)(c)
	a. Authorize the Chief Electoral Officer to prescribe the type of contact information to be supplied by registered political parties, registered constituency associations, and registered candidates.
	b. Considering the relatively short duration of the campaign period, require registered candidates to provide updated contact information to the Chief Electoral Officer within 14 days of any changes.
	16.  Access to documents
	Background
	Section 11(1) is an access provision which is intended to permit public inspection of all documents filed under the EFCD Act. Unfortunately, the section refers to, “All documents filed with the Chief Electoral Officer…” The section should be amended to avoid any suggestion that it applies to documents filed under the Election Act, which are not automatically public documents.
	Recommendation Relevant Section: 11(1)
	a. Delete the words “with the Chief Electoral Officer” and replace with “under this Act” in section 11(1).
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